4/3/2017

IOWA WORKERS' COMPENSATION
AGENCY UPDATE*

Erin Q. Pals
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“TESs presentation preserts the Liw as of Apel sogg

What is a Deputy Workers’
Compensation Commissioner?

¢ Administrative Law Judge @

# Proposed decislons

¢ Appeal Process
o lowa Workers' Compansation Commissioner
# Appraopriate lowa District Court
o lowa Supreme Courtor lowa Court of Appeals

Towa Workers’ Compensation

o System eslablished by The lowa Code
o No-Fault System

& Negligence by employer is not necessary to
establish liability

# Negligence by an employee is not a defense




New W.C. Legislation

4/3/2017

2 Signed by the Governor en March 30, 2017
= Applies to injuries to injuries occurring on or
after July 4, 2047
¢ Applles to applications for commutations
filed on or after July 4, 2017.

# New legislation affects numerous sections
of the lova Workers' Compensation Act

What is Worlcers’

Compensation?

# The lowa Workers' Compensation law
reguires most employers to provide wage
loss & medical benefits to thelr employess
who are injurad while working.

Claims Review Process

¢ Not a one size fits all approach.

o Defendants have an obligation to reasonably
and promptly investigate and adjust claims.

o Entitlad to have legal representation in lowa.

4 Encourage you to consult your defense
counse! for any specific questions or issues
oulside the scope of this presentation,.
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Claims Review Process

o Discuss:
Claimant's Notice Requirements
Statute of Limitations
EDI Reporting of Injurins
Duty to Investigate
Medical Treatment Duties and Rights
Alternate Medical Care Process
Resolution of Claims

Notice of Injury

* Netice requirement locatad in lowa Coda § 8523,
Claimant has 80 days from indury 0 rzpoct injury to emplopar
Netiza nat required by cla'mant if employer has satual natiea
cf injury.
hetce defenss ks an alfematie defenss.
E”g;?" st prowe itdd nat recalie tmely notos of injury
preva
Faura 1o g Cmely notica a forfeiture of other rights by

FECvETy,

clamantand bars
Payment of wezkly bensfits may reauitinwaier of notice
] H.)a.\nu TUS Tranaccetsh ‘EMNWNLB}{UA-!I?D 2003
wad]

Notice of Injury

o Notice requirement may be tolled in
situation in which the claimant sustains a
cumulative or non-sarious Injury until it
becomes objectively apparent that the
claimant knew or should have known:

e 0} Claimant sustained an injury;

2. Claimant’s injury is caused or
aggravated by work activities,

3. Claimant’s injury is serious.
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Statute of Limitations

4 Statute of Limitations is an Affirmative
Defense.

# Employer must prove statule of limitations
has expired.

¢ If statute of limitations has expired, claimant
barred from recovery of benefits.

¢ Two applicable statute of limitations both
located in lowa Code section 85.26.

Statute of Limitations

# If noweekly benefits paid to claimant, two year
statule af limitations.

# If weekly benafits paid to claimant, statute of
limitations is three years from date of last
payment of benefits,

¢ Statute of limitations may be tolled until
claimant {as a reasonehle person) realizes:
Injury occurred;

Injury caused or aggravated by
work;

Injury is serious.

EDI Reporting of Injury

o Electronic system for employers to reporl work
related injuries. lowa Code § 86.11.

o Insurance carrier generallytakes care of this
administrative obligation.
o Must file first report of injury (FROI) undar
following circumstances:
1. More than 3 days of lost time
2. Peimanant disability
3. Death
4. Writien demand by Commissioner




EDI Reporting of Injury

= File FROI within 4 days of exceading lost
time, learning of permanent disabilily, or
death.

# File within 30 days of Issuance of written
demand by Commissioner.

o Specific electranic form is required.

EDI Reporting of Injury

2 Failure to electronically report the work
injury in @ Umely manner will resultin
Issuance of written demand by agency.

@ Failure to comply with 30-day demand letter
from agency will resultin scheduling of in-
person show cause hearing.

o If unable to show good cause for failing to
file FROI, $1,000 assessment will be
imposed.

EDI Reporting of Injury

o Electronic report of injury is done without
prejudice.

o Not admissible into evidence except to prove
date of notice by defendants.

# Any questions, concerns, or difficullies
should be addressed to Janna Martin
(Assistant Workers' Compensation
Commissioner) at 515-725-3824.
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EDI Reporting of Injury

o Supplemental or Final Reports of Injury
required,

# File a report dogumenting commencement
of payment of weekty benefits. lowa Code §
86.13(1).

o Statute of limitations does not commence
until Commencement of Benefils report is
submitted to the Commission. lowa Code §
86.13(2).

Duty to Investigate

= Workers' compensation process in lowa
intended to be a self-effectuating system.

o Duty placed upon employer and insurance
carrier to investigate any claim made.

o Cannot simply wait for claimant to “prove
up” his or her claim.

# Voluntary payment of benefits required if
claim determined to be compensable.

Duty to Investigate

Investigation must be:

1 Timely

2. Reasonabiz

3. Ongoing
If cfaim is deemead compensable, benefits must be
commenced timely b aveid penalty.

¢ Benefits must be paid weekly.

Qnce commenced, banefits should only be
terminated upon 30 days natice and termination
should be based upon reasonabile dispute aboul
further liability.




Duty to Investigate

o Denial of a claim must be:
1. Based upon actual investigation;

2 Besed upon reasonable basis for
denial;

3 Conveyed in writing to claimant.

o Daenial must be reconsidered if new
evidence presented to Defendants.

Duty to [nvestigate

& Failure to Investigate or Denial without
Reasonable Basis Will Result in Award of
Penalty Benefits pursuant to lowa Code
section 86.13(4)

» Defendants burden to establish reasonable
basis for denial.

o Penalty up to 50% of benefits denied may be
imposed.

Duty to Investigate

& lowa Code section 86.13(4) requires
imposition of penalty in some amount if:

1, Claimant proves a delay, denial
or termination of benefits
occurred; and
Defendants fails to prove a
reasonable or probable cause or
excuse for the delay, denial, or
termination of benefits.
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Duty to Investigate

= Reasonabla or Probable Cause Now Defined by
Statule and Requires Defendants Establish:

AL, The basis for denial was
preceded by a reasonable
invastigation.

The denial is actually based on
results of investigation.

Basis for denial
contlemporaneously conveyed to
claimant.

Duty to Investigate

= Before denying benefils, delaying paymen, or
terminating benefits, need to send claimanta
letter explaining actual basis for denyingclaim or
benefits,

¢ Baspecificand be timely,

o Purpose behind statule is to permit claimant
opporlunity to corract any misunderstandings or
provide additional evidence to correct an
erroneous denial,

2 Assists claimant to get timely benefits and helps
defendants avoid payment of 10% intereston
bernefits that should be paid.

Duty to Investigate

# Common bases for imposition of penalty
benefits:

3, Failure to investigate—wailing for
claimant to “prove up” the claim;

= Dalays in payment of benefits—
biweekly payments, delaysin
issuance of benefits;
Incorrect weekly benefit rate;
Failure to give written explanation
Unreasonable factual basis for
denial (i.e., no medical opinion
regarding causation)

4/3/2017
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Duty to Investigate

& Dngoingduty to investigate

& Includes afler arbitration hearing (irial)

o See mare post-hearng penalty claims recent
years

~ If no reasonable basis for appeal, cannot wait for
appeal decision before Issuing payment.

« Common example: Pay 5% industrial disability
voluntarily and lose permanent total disability at
trial. Probably need to reconsider and pay
additional industrial disability voluntarily.

Medical Treatment

o Each parly has dulies and rights regarding
medical treatment.
o Denial of liability:

1. Defendants cannot contral medical
treatment (claimantselects
doctor(s));

Defendants do not owe medical
expenses unless claimant proves
liability at trial.

Medical Treatment

o Admitted/Accepted Claim:

1 Defendants have statutory right
to select authorized medical
provider(s).

2, Defendants must pay all
charges for medical provider
selected unless and until written
notice given 1o claimant that
provider no longer authorized.

» Employer may arrange for emergency care
wilhout sutomatically being lespongrble for
charges inturred.




Medical Treatment

¢ Defendants right to sclect authorized medical
providers nat absolute.

# Altgrnale Medical Care Process avallable for clalmant
to 00:113 llenge dafandants' selection of medical
provider,

# Claimant may rafuse treatment providad by
defendants and select own cara,

8 ?eu:indana not ebligated to pay medical charges up
T

# Claimant bears heavy burden ta prove care selected
by provided *more baneficial” result than caie
offzred by defendants.

A F#ll Foea Hastirg v Gainn 7780 W 2 193 (laaa 2010}

Medical Treatment

To Retain Statutory Right to Select Authorized

Medical Provider, Defendants Must:

o Admit liability

¢ Offer medical treatment promptly,

o Offer treatment that is reasonably suited to
treat the injuries.

# Treatment offered cannot be unduly
inconvenient for the claimant.

Medical Treatment

o Prompt Medical Care:

# Cannot delay medical care for months
investigating reasanableness and
necessily of recommendations from
authorized medical provider.

& Factually specific and no set rule as to
what constitutes an unreasonable
delay.

4/3/2017
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Medical Treatment

o Treatment Must Be Reasonably Svited o Treat
the Work Injury

1. Approprate medical provider
authorized
Chiropractor for ey injury?
ENT phigsician for low back?
Refusal o authorize
referral to a surgcon?
Diagnostic testing recommended
should be provided.

MR ton expansiva is not
reasonable excuse.

Medical Treatment

Treat t Must Be Convenlent for Claimant

« Cannot Require Claimant ta Trael from Anothar
Statz of Resldence ta Get Treatment
o Cannot Require Claimant to Leave Home and Reside
in lowa to Get Treatment.
o Cannot Require Claimant to Travel Hours to Get
Treatrnant
2 Spesialal perlsbla by Mason Cdy only 30 mdes from
Clamant’s resddence, cancob ressonebly requine Claimant
2 trrvel o Des Mo'nes fortreatment
¢ Polanta'ly becomes reascnable; however, if refenal made
For speroifs reasin, speciaty, of eapiridrde (surgean at
\HG wih spesiaired tohris of krsededgps)

Alternate Medical Care

# |pwa Code § 85.27(4) provides for expedited hearing.
If Clalmant dissatisfied with care offered by
Defendants, may request agency enter an arder
transferring medical care.

Generally telephonic hearings

Musthear and decide cases within 10 businass days
if telephonie { 14 days if Ive hearing)

Claimant files original notize and patition and serves
on dafendants via cerlified and regular mail.

2 Written notice of hearing provided by agency to
Defendants.

4/3/2017
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Alternate Medical Care

» Defendants will generally receive notice of
hearing less than a week before hearing
date.

» Statutory deadlines—no discretion to
continue or delay a hearing beyond stalutory
deadline,

» Have a right to attorney represantation.

# Meed to notify or retain defense counsel as
quickly as passible, if you desire to be
represented at hearing.

Alternate Medical Care

o Claimant required to give notice of
dissatisfaction before filing petition for
alternate medical care.,

o Defendants may request basis of
dissatisfaction be provided in writing.

Alternate Medical Care

e Defendants allowed {0 select suthorized madical
provider bul not @liowed to *direct” medical care by
plcking and cheosing among recommendations.

« Gomrgn Reasons for Alternate Medical Care Petitions!

1 Delay in authenzing treatment;

2 Refusal of authorization for MRI
of diagnostis testing

3 Defendants select provider
more than about 50 miles from
claimant's residence;
Authorized physician declzres MM
but alternate medical treatment
remains available;
Breakdoan in doctor/patiant
relationship.

4/3/2017
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Alternate Medical Care

o Liability must be established before
alternate medical care hearing.

o If defendants deny liability for injury or
causation of current treatment, alternate
medical care petition is dismissed.

# Defendants lose right to select authorized
medical provider if they deny liability.

Bell Bros. Healing v. Gwinn, 779 N.A.20 193
(lowa 2010)

Alternate Medical Care

o If prior decision of agency establishes
liability, may proceed with alternate medical
care hearing.

¢ |f defendants admit liability for injury and
current condition, may proceed with hearing.

¢ Admission of liability may result in judicial
estoppel and defendants may not be able to
dispute liability at later time.

Resolution of Claims

# Hearing Procass

& Typically 3 hour in-parson hearings befors
agency.

# Haarings supposad to ba within 12 months of
filing of petition.

¢ 8 Venues \hroughout lowa

o Majority of eases tried in Das Moines

o Types of Hearings:

¢ Arbitration, Rejew-Reopenn g Commutation,
Madical, PostHearing Penaity

4/3/2017
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Resolution of Claims

o Deputy Commissioner présides as
administrative law judge at hearing

= Written decision after hearing

¢ Intra-agency appeal process permils full
review of record by Commissioner

# ludicial review process available from
Commissiener's decision

Resolution of Claims

» Private Mediation

# Free Settlement Conference Through Agency

= Deputy Commissioner Will Serve as
Mediator

¢ Deputly Commissioner Serving as Mediator
Will Not Hear Case if Not Settled

Resolution of Claims

# Seltlements
Compramisa Satilement
Agreement for Seltlement
Combination Settlement
Contingent Settlement
Full Commutation
Partial Commutation

4/3/2017
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Resolution of Claims

2 Settlements must be in writing

# Selllements must be approved by agency to
be valid and binding

« Enforcement of settlemant must be done at
District Court

Resolution of Claims

= Compromise Seltiement (lowa Code §
85.35(3)

Full and Final Settlement

Typical for a Lump Sum Payment

Agancy Loses Jurisdiction Over Claim

Can Provide for Open Medical Claims
and Jurisdiction at Agency for
Future Medical Claims

Must Be a Factual or Legal Dispute to
Obtain Approval of Compromise
Settlement

Resolution of Claims

# Agreement for Settlement

Admission of Liability

Fulure Medical Rights

Feview-Reopening Remains Available

Must Agree to Compensability, Date of
Injury, Rate, Benelits Dug, and All
Must Be Legally Permissible and
Accurate.

4/3/2017
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Resolution of Claims

# Combination Settlement
Stipulale ta One Injury and Use Agreament
for Settlement
Dispute Additional Claim{s)and Use
Compromise Settlement.
Open File with Future Medical and Review-

Reopening Rights on Agreement for
SettlementInjury.

Contingent Settlement

# Settlement Can Be Contingant Upon
Occurrence of Some Fulure Event
2 Most Commonly Usad for Approval of Medicare
Sel Aside
# Contingancy Must Occur Within One Year or
Setllement Becomes Final
« Can Request Extension af Time to Complete

Contingency But Must Ask Before Expiration of
©ne Year Period

< Agency Loses Jurisdiction if Use Compromise
Setllement After Contingency Removed or 1
Year Explies

Full Commutation

o Same Requirements as Agreement for
Settlement re: agreement as to date of
injury, compensability, rate, benefits due.

# Must be more than 10 weeks of remaining
benefits to be commuted.

¢ Approval resulls in closed file seltlement
and payment of all remaining benefits in
lump-sum.

» Standard is best interests of claimant far
approval,

16



Partial Commutation

» Must agree to issues necessary for Agreement
for Settiement.
Defendants agree to pay lump sum of benefits
payable to claimant either from front or back
end of total benefits due.

Results in an open fila settfameant with future
medical rights.

o If parmanent total disability commuted, benefits
recommence after period of commutation
expires and continua for remainder of life.

& Standard is bestinterests of claimant.

4/3/2017

CLOSING

Thank you for the invitation to speak today. It is my honor
and privilege to serve the people of the State of lowa as a
Depuly Workers' Compensation Commissioner,

Although | cannot discuss specific cases or give specific
legal advice, | am happy to answer any queslions you may
have either now or after the conclusion of my talk.

17



(TYPE OR PRINT)
14-0011 (11/08)

FORM 100C BEFORE THE IOWA WORKERS' COMPENSATION COMMISSIONER
e s e e e e

Claimant File Number
VS.  Employer ORIGINAL NOTICE, PETITION, AND
Street ANSWER CONCERNING APPLICATION FOR
o " ALTERNATE MEDICAL CARE
. (IOWA CODE SECTION 85.27)
Insurance Carrier (Rule 876 IAC 4.48)
Street
City State Zip
Injury Date
$
ORIGINAL NOTICE

To the Above-Named Employer:

You are nolifled hat an aclion has been commenced before the lowa Workers' Compensation Commissioner seeking relief as set forth in the petition below. DUE TO THE
TIME CONSTRAINTS, IT IS NOT NECESSARY TO FILE AN ANSWER. If no answer is filed, a respense will be required al a hearing. Ifitis disputed that the employer Is
liable on this claim, this case vill be dismissed without prejudice. NOTE: You should promptly advise your workers' compensation insurance carrier and altomey that you

have received this notice.

PETITION (To Be Completed By Claimant)
In support of this claim for alternate medical care, claimant states:

Claimant sustained injury arising out of and in the course of employment with the employer on (Date)
The injury occurred at (City) . (CGounty) . and (State)
The injury has caused need for medical treatment.
The treatment offered by employer is not reasonably suited to treat the injury without undue inconvenience to
claimant,
5. Claimant is dissalisfied with the care provided and has communicated that dissatisfaction to employer.
Reason for dissatisfaction and relief sought:
6. A hearing is requested
by telephone conference call; or.
in person
lo be held in Des Moines, lowa (If neither party requests an in-person hearing, a telephone hearing will be scheduled.)
Employer does not dispute liability on this claim.
8. The provisions of Rule 876 IAC 4.48 are invoked.
(If Represented by Altorney)

Fn BRI e

™

Attorney {Claimant's Signature)
Claimant's Phone No. ( )
Street (Include area code)
Date signed:
City. Stata Zip,
Email Address of Attorney
Attorney Signature Fax (Include Area Code
Phone (Include Area Code) Date Signed:

THE INFORMATION PROVIDED WILL BE OPEN FOR PUBLIC INSPECTION UNDER IOWA CODE §22.11

A-|



VS, File No.
Claimant Employer
PROOF OF SERVICE

On the day of i » | mailed a copy of the foregoing original notice and
petition by certified mail, return receipt requested, to the employer's last known address which is:

| CERTIFY under penalty of perjury and pursuant to the laws of the State of lowa that the preceding is true and correct.

Date Signature

“

ANSWER (Employer/insurance Carrier must answer on this form)

1. A hearing is requested.
by telephone conference call; or
in person
to be held in Des Moines, lowa, (if neither party requests an in-person hearing, a telephone hearing will be scheduled.)
2. (Check if applicable) Employer denies paragraph 7 of the Petilion and disputes liability of this claim,

Employer
Signature of Person Answering

Street Name:

Title:
City State Zip Date signed:

(If Represented by Attorney)

Phone (Include Area Code)

Attorney
Insurer

Street
Street

City State Zip___
City State Zip

Phone (Include Area Code)

Phone (Include Area Code)

Date Signed:

e e
INSTRUCTIONS - BOTH PARTIES MUST USE THIS FORM

To Claimant:
1. Alternate medical care is the only issue lhat can be considered under this procedure.
2, Complele lines 1, 2, 5, and 6 of the pelition. Aftach the claimant’s confidential information sheet.
3. Deliver a completed copy of this form to the employer by cerlified mail, return receipt requested or by personal service as in civil
aclions (rule 876 IAC 4.7) and mail a copy to the employer’s atlomey of record for this file if known (rule 876 IAC 4.13).
4. Complete the proof of service portion on the original of this form and deliver this entire form with the physician’s report to the
Division of Workers' Compensation at 1000 East Grand Avenuse, Des Moines, lowa 50319-0209.
To Employer/insurance Carrier.
1. Ifyou file an answer, serve a copy to the claimant or claimant's attornsy pursuant to rule 876 IAC 4.13.
2. Type or print the name and title of the person answering below the signature line.
Genherally:
1. This procedure is not available if employer disputes liability on the claim generally. I liability is disputed, this case will be
dismissed without prejudice. Disputed cases should be commenced under rule 876 |AC 4.1

WORKFORCE

14-0011 (back) (11-06) (revised to fillable 2-09)
Form 100C



BEFORE THE IOWA WORKERS' COMPENSATION COMMISSIONER
ORIGINAL NOTICE AND PETITION FILE NUMBER
FORM NO. 100 -- (14-0005) 07-09

(SEE INSTRUCTIONS ON REVERSE SIDE)

DArbitraﬁon (86.14) Dependency
85.42, 43, 44
Claimant ( )
Vs. I:I Review-Reopening (86.14) Equit&ble Apportionment (85.43)
Medical Benefits I:ISemnd Injury Fund
Employer (85.27 Benefils) (85.63 et seq.)
Death Benefits DOlher (attach petition)
Insurance Carrier {85.28, 29 31)

You are notified thal an action has been commenced before the Workers' Compensalion Commissiener seeking relief under the Chapters of the lowa
Code relating to workers' compensation, occupational disease and oceupational hearing loss (Chapters 85, 85A, 85B, 86, and 87). A hearing will be
held in the judicial dislrict indicated in No. 12 below. You are required to file an answer within 20 days of the receipt of this document or to
othenvise move or respond as provided by rule 876-4,9 of the Workers' Compensation Commissioner's Rules. Failure to comply may result in the
imposition of the sanctions of Workers' Compensation Commissioner's rule 876-4.36 such as barring you from further aclivity for failure to appear and
respond as required.
The information provided will be open for public Inspection under lowa Code §22.11
IF ADDITIONAL SPACE IS NEEDED, USE REVERSE SIDE: IDENTIFY BY BOX NUMBER

1. Employer's Address . 2. Ins. Co. Address
Street Slreet
City State Zip City Stale Zip

3. Inj. Dale(s)

4. How did injury occur?

l

Paris of body affected or disabled

o

. Have voluntary weakly payments been made? Yes No

-

. Time disabled (give dates)

8. Mature and extent of parmanent disability:

9. 85.27 expanses: With whom incurred and amount:

10. Slate the dispute in this case:

11. County and judicial district where injury accurred (or Polk county if oul 12. Petitioner requests respondent lo agree hearing may be held in the following
of stale) judicial district

13. If second injury fund benefits a, dale of first loss b. member affectad (first loss) c. how affacted

DEATH: 14. Doceased Name 15. Relationship to Claimant 16. Date of Death

17. Funeral Expense:$ 18. Dependents (state relationship):a. b.

The pelitioner incorporates by this reference the stalutery provisions applicabla to the relief sought and prays the Workers' Compensation Commissiener grant the
relief sought, set a time and place for the hearing and request the respondents to respond or incur the sanctions noted above.

Pelitioner’s Altornay (Please Print) Signalure (of allorney, or petitioner if unrepresented) Date
Address of Attorney Fax Number of Attarnay Phone of Attorney
Email address of Allormey Phone of Petitioner

B




INSTRUCTIONS

All boxes and blanks appropriate to your claim must be checked and completed. All addresses must
be given. Attach a copy of the Claimant's Confidential Statement (form 14-01 71). You or your attorney
must sign where indicated. PLEASE TYPE OR PRINT LEGIBLY.

This form with the original signature is to be filed with the Workers’ Compensation Commissioner.

Delivery of a copy of this form to the employer is to be by certified mail, return receipt requested or by
personal service as in civil actions, rule 876 - 4.7.

A copy of this form, with proof of delivery, must be filed with the Workers' Compensation
Commissioner. Rule 876 4.7

On or after July 1, 1988, for all original notices and petitions for arbitration or review-reopening
seeking weekly benefits filed on account of each injury, gradual injury, occupational disease or
occupational hearing loss alleged by an employee, a filing fee of $100 shall be paid at the time of filing.

A separate petition shall be filed for each occurrence of claimed injury, occupational disease or
occupational hearing loss and the petition must allege a specific day, month, and year of each
occurrence. See rule 876 IAC 4.6 regarding pleading alternative or multiple dates of occurrence and
joinder.

See rule 876 - 4.8 for further information.

The following space is to be used for additional information for which inadequate space exists on
the front of this form. Please indicate the box number that requires the additional information.

TYPE OR PRINT LEGIBLY.

1{1-'(13005 Backer (07-09)
WORKFORCE

EVELOPNAT N




House File 518 = Enrolled

House File 518

AN ACT
RELATING TO WORKERS® COMPENSATION AND INCLUDING APPLICABILITY
PROVISIONS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1, Section 85.16, subsection 2, Code 2017, is
amended to read as follows:

2. a. By the employee’s intoxication, which did not arise
out of and in the course of employment but which was due
to the effects of alcohol or another narcotic, depressant,
stimulant, hallucinogenic, or hypnotic drug not prescribed by
an authorized medical practitioner, if the intoxication was a
substantial factor in causing the injury.

b. TFor the purpose of disallowing compensation under this

subsection, both of the following apply:




House File 518, p.

(1) If the employer shows that, at the time of the injury

or immediately following the injury, the employee had positive

test results reflecting the presence of alcohol, or another

narcotic, depressant, stimulant, hallucinogenic, or hypnotic

drug which drug either was not prescribed by an authorized

medical practitioner or was not used in accordance with the

prescribed use of the drug, it shall be presumed that the

employee was intoxicated at the time of the injury and that

intoxication was a substantial factor in causing the injury.

(2) Once the employer has made a showing as provided

in subparagraph (1), the burden of proof shall be on the

employee to overcome the presumption by establishing that the

employee vas not intoxicated at the time of the injury, or

that intoxication was not a substantial factor in causing the

injury.
Sec., 2, Section 85.18, Code 2017, is amended to read as

follows:

85.18 Contract to relieve not operative.

No contract, rule, or device whatsoever shall operate to
relieve the employer, in whole or in part, from any liability
created by this chapter except as herein provided. This
section does not create a private cause of action.

Sec. 3. Section 85.23, Code 2017, is amended to read as

follows:

85.23 Notice of injury — failure to give.

Unless the employer or the employer s representative shall
have actual knowledge of the occurrence of an injury received
within ninety days from the date of the occurrence of the
injury, or unless the employee or someone on the employee’s
behalf or a dependent or someone on the dependent’s behalf
shall give notice thereof to the employer within ninety days
from the date of the occurrence of the injury, no compensation
shall be allowed. For the purposes of this section, “date of

the occurrence of the injury” means the date that the employee

knew or should have known that the injury was work-related.

Sec. 4. Section 85.26, subsection 1, Code 2017, is amended
to read as follows:

1. An original proceeding for benefits under this chapter
or chapter 85A, 85B, or 86, shall not be maintained in any

2



House File 518, p. 3

contested case unless the proceeding is commenced within two
years from the date of the occurrence of the injury for which
benefits are claimed or, if weekly compensation benefits are
paid under section 86.13, within three years from the date of
the last payment of weekly compensation benefits. For the
purposes of this section, “date of the occurrence of the injury”

means the date that the employee knew or should have known that

the injury was work-related.
Sec. 5. Section 85.33, subsection 3, Code 2017, is amended

to read as follows:
3. a. If an employee is temporarily, partially disabled

and the employer for whom the employee was working at the time
of injury offers to the employee suitable work consistent

with the employee’s disability the employee shall accept the
suitable work, and be compensated with temporary partial
benefits. If the employer offers the employee suitable work

and the employee refuses to accept the suitable work with
the—same offered by the employer, the employee shall not be
compensated with temporary partial, temporary total, or healing

period benefits during the period of the refusal. Work offered

at the employer’'s principal place of business or established

place of operation where the employee has previously worked is

presumed to be geographically suitable for an employee whose

duties involve travel away from the employer’s principal place

of business or established place of operation more than fifty

percent of the time. TIf suitable work is not offered by the

employer for whom the employee was working at the time of the
injury and the employee who is temporarily partially disabled
elects to perform work with a different employer, the employee
shall be compensated with temporary partial benefits.

b. The employer shall communicate an offer of temporary

work to the employee in writing, including details of lodging,

meals, and transportation, and shall communicate to the

employee that if the employee refuses the offer of temporary

work, the employee shall communicate the refusal and the reason

for the refusal to the employer in writing and that during the

period of the refusal the employee will not be compensated with

temporary partial, temporary total, or healing period benefits,

unless the work refused is not suitable. If the employee
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refuses the offer of temporary work on the grounds that the

work is not suitable, the employee shall communicate the

refusal, along with the reason for the refusal, to the employer

in writing at the time the offer of work is refused. Failure to

4

communicate the reason for the refusal in this manner precludes

the employee from raising suitability of the work as the reason

for the refusal until such time as the reason for the refusal

is communicated in writing to the employer.
Sec. 6. BSection 85.34, subsection 2, unnumbered paragraph

1, Code 2017, is amended to read as follows:
Compensation for permanent partial disability shall begin at

when it is medically indicated that maximum medical improvement

from the injury has been reached and that the extent of loss or

percentage of permanent impairment can be determined by use of

the guides to the evaluation of permanent impairment, published

by the American medical association, as adopted by the workers’

compensation commissioner by rule pursuant to chapter 17A. The

compensation shall be in addition to the benefits provided by
sections 85.27 and 85.28. The compensation shall be based
upon the extent of the disability and upon the basis of eighty
percent per week of the employee’s average spendable weekly
earnings, but not more than a weekly benefit amount, rounded to
the nearest dollar, equal to one hundred eighty-four percent of
the statewide average weekly wage paid employees as determined
by the department of workforce development under section 96.19,
subsection 36, and in effect at the time of the injury. The
minimum weekly benefit amount shall be equal to the weekly
benefit amount of a person whose gross weekly earnings are
thirty-five percent of the statewide average weekly wage. For
all cases of permanent partial disability compensation shall
be paid as follows:

Sec. 7. Section 85.34, subsection 2, Code 2017, is amended
by adding the following new paragraph:

NEW PARAGRAPH. 0On. For the loss of a shoulder, weekly
compensation during four hundred weeks.

Sec. 8. Section 85.34, subsection 2, paragraph u, Code 2017,
is amended to read as follows:
u. In all cases of permanent partial disability other than
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L

those hereinabove described or referred to in paragraphs “a
through “t” hereof, the compensation shall be paid during

the number of weeks in relation to five hundred weeks as the
reduction in the employee’s earning capacity caused by the
disability bears in relation to the earning capacity that the
employee possessed when the injury occurred. A determination

of the reduction in the employee’s earning capacity caused
by the disability shall take into account the permanent

partial disability of the employee and the number of years in

the future it was reasonably anticipated that the employee

would work at the time of the injury. If an employee who

is eligible for compensation under this paragraph returns to

work or is offered work for which the employee receives or

would receive the same or greater salary, wages, or earnings

than the employee received at the time of the injury, the

employee shall be compensated based only upon the employee’s

functional impairment resulting from the injury, and not in

relation to the employee’s earning capacity. Notwithstanding

section 85.26, subsection 2, if an employee who is eligible

for compensation under this paragraph returns to work with the

same employer and is compensated based only upon the employee’s

functional impairment resulting from the injury as provided

in this paragraph and is terminated from employment by that

employer, the award or agreement for settlement for benefits

under this chapter shall be reviewed upon commencement of

reopening proceedings by the employee for a determination of
g 109 p_Oy

any reduction in the employee’s earning capacity caused by the

employee’s permanent partial disability.
Sec. 9. Section 85.34, subsection 2, Code 2017, is amended

by adding the following new paragraphs:
NEW PARAGRAPH. w. In all cases of permanent partial

L

disability described in paragraphs “a” through “t”, or paragraph

L

u~ when determining functional disability and not loss of

earning capacity, the extent of loss or percentage of permanent
impairment shall be determined solely by utilizing the gquides
to the evaluation of permanent impairment, published by the
American medical association, as adopted by the workers’
compensation commissioner by rule pursuant to chapter 17A.

Lay testimony or agency expertise shall not be utilized in
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determining loss or percentage of permanent impairment pursuant

- o, e

to paragraphs & through

-

t”, or paragraph “u” when determining
functional disability and not loss of earning capacity.
NEW PARAGRAPH. x. Compensation for permanent partial

disability for an injury shall terminate on the date when
compensation for permanent total disability for any injury
begins. An employee shall not receive compensation for
permanent partial disability if the employee is receiving
compensation for permanent total disability.

Sec. 10. Section 85.34, subsection 3, Code 2017, is amended
to read as follows:

3. Permanent total disability,

a, Compensation for an injury causing permanent total
disability shall be upon the basis of eighty percent per week
of the employee’s average spendable weekly earnings, but not
more than a weekly benefit amount, rounded to the nearest
dollar, equal to two hundred percent of the statewide average
weekly wage paid employees as determined by the department
of workforce development under section 96.19, subsection 36,
and in effect at the time of the injury. The minimum weekly
benefit amount is equal to the weekly benefit amount of a
person whose gross weekly earnings are thirty-five percent of
the statewide average weekly wage. The weekly compensation is

payable during—the period—of the—employee s—disability until

the employee is no longer permanently and totally disabled.

b, Such compensation shall be in addition to the benefits
provided in sections 85.27 and 85.28. No compensation shall
be payable under this subsection for any injury for which
compensation is payable under subsection 2 of this section.

In the event compensation has been paid to any person under
any provision of this chapter, chapter 85A or chapter 85B for
the—same an injury producing a tetal permanent disability, any
such amounts so paid shall be deducted from the total amount
of compensation payable for sueh permanent total disability.
An employee shall not receive compensation for permanent

partial disability if the employee is receiving compensation

for permanent total disability.

Sec. 1ll. Section 85.34, subsection 3, Code 2017, is amended
by adding the following new paragraphs:

6
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NEW PARAGRAPH. c¢. An employee forfeits the employee’s
weekly compensation for a permanent total disability under this

subsection for a week in which the employee is receiving a
payment equal tc or greater than fifty percent of the statewide
average weekly wage from any of the following sources:

(1) Gross earnings from any employer.

(2) Payment for current services from any source.

NEW PARAGRAPH. d. An employee is not entitled to
compensation for a permanent total disability under this

subsection while the employee is receiving unemployment
compensation under chapter 96.

Sec. 12. §Section 85,34, subsections 4 and 5, Code 2017, are
amended to read as follows:

4. Credits for excess payments., If an employee is paid
weekly compensation benefits for temporary total disability
under section 85.33, subsection 1, for a healing period
under section 85.34, subsection 1, or for temporary partial
disability under section 85.33, subsection 2, in excess of
that required by this chapter and chapters 85A, 85B, and 86,
the excess paid by the employer shall be credited against the

liability of the employer for permanent—partial—disability
under section—85+-34,subseetien2 any future weekly benefits

due for an injury to that employee, provided that the employer

or the employer’s representative has acted in good faith in
determining and notifying an employee when the temporary total
disability, healing period, or temporary partial disability
benefits are terminated.

3. Recovery of employee overpayment. If an employee is paid
any veekly benefits in excess of that required by this chapter
and chapters 85A, 85B, and 86, the excess paid by the employer
shall be credited against the liability of the employer for
any future weekly benefits due pursuant to subsection 2, for
& any current or subsequent injury to the same employee. &An

7
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Sec. 13. Section 85.34, subsection 7, paragraph a, Code

2017, is amended to read as follows:
&+ An employer is fully liable for compensating ail only
that portion of an employee’s disability that arises out of and

in the course of the employee’s employment with the employer
and that relates to the injury that serves as the basis for

the employee’s claim for compensation under this chapter,

or chapter 85A, 85B, or 86. An employer is not liable for

compensating an employee’s preexisting disability that arose

out of and in the course of employment from a prior injury with

the employer, to the extent that the employee’s preexisting

disability has already been compensated under this chapter,

or chapter 85A, 85B, or 86. An employer is not liable for

compensating an employee’s preexisting disability that arose
out of and in the course of employment with a different
employer or from causes unrelated to employment.

Sec. 14. Section 85.34, subsection 7, paragraphs b and c,
Code 2017, are amended by striking the paragraphs.

Sec. 15. Section 85.39, Code 2017, is amended to read as
follows:

85.39 Examination of injured employees.

l. After an injury, the employee, if requested by the
employer, shall submit for examination at some reasonable
time and place and as often as reasconably requested, to a
physician or physicians authorized to practice under the laws
of this state or another state, without cost to the employee;
but if the employee requests, the employee, at the employee’s
own cost, is entitled to have a physician or physicians
of the employee’s own selection present to participate in
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the examination. 1If an employee is required to leave work
for which the employee is being paid wages to attend the
requested examination, the employee shall be compensated at
the employee’s regular rate for the time the employee is
required to leave work, and the employee shall be furnished
transportation to and from the place of examination, or the
employer may elect to pay the employee the reasonable cost of
the transportation. The refusal of the employee to submit to
the examination shall susperd forfeit the employee’s right to
any compensation for the period of the refusal. Compensation
shall not be payable for the period of suspensien refusal.

9

2. If an evaluation of permanent disability has been made by

a physician retained by the employer and the employee believes
this evaluation to be too low, the employee shall, upon
application to the commissioner and upon delivery of a copy of
the application to the employer and its insurance carrier, be
reimbursed by the employer the reasonable fee for a subsequent
examination by a physician of the employee’s own choice, and
reasonably necessary transportation expenses incurred for the
examination. The physician chosen by the employee has the
right to confer with and obtain from the employer-retained
physician sufficient history of the injury to make a proper
examination. An employer is only liable to reimburse an

employee for the cost of an examination conducted pursuant to

this subsection if the injury for which the employee is being

examined is determined to be compensable under this chapter or

chapter 85A or 85B. An employer is not liable for the cost of

such an examination if the injury for which the employee is

being examined is determined not to be a compensable injury. A

determination of the reasonableness of a fee for an examination

made pursuant to this subsection, shall be based on the typical

fee charged by a medical provider to perform an impairment

rating in the local area where the examination is conducted.

Sec. 16. Section 85.45, subsection 1, unnumbered paragraph
1, Code 2017, is amended to read as follows:

Future payments of compensation may be commuted to a present
worth lump sum payment only upon application of a party to

the commissioner and upon written consent of all parties to

the proposed commutation or partial commutation, and on the
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following conditions:

Sec. 17. Section 85.45, Code 2017, is amended by adding the
following new subsection:

NEW SUBSECTION. 3. The parties to any commutation or
partial commutation of future payments agreed to and ordered

pursuant to this section may agree that the employee has the
right to benefits pursuant to section 85.27 under such terms
and conditions as agreed to by the parties, for a specified
period of time after the commutation or partial commutation
agreement has been ordered by the workers’ compensation
commissioner. During that specified period of time, the
commissioner shall have jurisdiction of the commutation or
partial commutation agreement for the purpose of adjudicating
the employee’s entitlement to benefits provided for in section
85.27 as provided in the agreement.

Sec. 18. Section 85.70, Code 2017, is amended to read as
follows:

85.70 Additional payment for attendance — rehabilitation and

training — new career vocational training and education program.

1. An employee who has sustained an injury resulting in
permanent partial or permanent total disability, for which
compensation is payable under this chapter other than an

injury to the shoulder compensable pursuant to section 85.34,

subsection 2, paragraph “0n”, and who cannot return to gainful

employment because of such disability, shall upon application
to and approval by the workers’ compensation commissioner

be entitled to a one hundred dollar weekly payment from the
employer in addition to any other benefit payments, during each
full week in which the employee is actively participating in a
vocational rehabilitation program recognized by the vocational
rehabilitation services division of the department of
education. The workers’ compensation commissioner’s approval
of such application for payment may be given only after a
careful evaluation of available facts, and after consultation
with the employer or the employer’s representative,

Judicial review of the decision of the workers’ compensation
commissioner may be obtained in accordance with the terms of
the Iowa administrative procedure Act, chapter 17A, and in
section 86.26. Such additional benefit payment shall be paid
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for a period not to exceed thirteen consecutive weeks except
that the workers’ compensation commissioner may extend the
period of payment not to exceed an additional thirteen weeks if
the circumstances indicate that a continuation of training will
in fact accomplish rehabilitation.

2. a. An employee who has sustained an injury to

the shoulder resulting in permanent partial disability

for which compensation is payable under section 85.34,

subsection 2, paragraph "0n”, and who cannot return to gainful

employment because of such disability, shall be evaluated

by the department of workforce development regarding career

opportunities in specific fields aligning with postsecondary

career and technical education programs that provide

instruction in the areas of agriculture, family and consumer

sciences, health occupations, business, industrial technology,

and marketing, that allow for accommodation of the employee’s

disability and to determine if the employee would benefit

from participation in the new career vocational training and

education program offered through an area community college,

that will allow the employee to return to the workforce.

b. Upon completion of the evaluation and a determination

by the department that the employee is a candidate for the new

career vocational training and education program, the employee

shall be referred by the department to the community college

that is in the closest proximity to the employee’s residence,

or upon agreement of the department and the employee, to

the community college that offers a vocational training and

education program that best meets the employee’s needs, for

enrollment in the new career vocational training and education

program at the community college for the purpose of providing

the employee with occupational training that will result in, at

a minimum, the awarding of an associate degree or completion

of a certificate program and will enable the employee to

return to the workforce. If an employee does not enroll in

the new career vocational training and education program at

the community college to which the employee has been referred

by the department within six months after the referral, the

employee is no longer eligible to participate in the program.

¢. The employee shall be entitled to financial support from
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the employer or the employer’s insurer for participation in

the new career vocational and education training program in

a total amount not to exceed fifteen thousand dollars to be

used for the payment of tuition and fees and the purchase of

required supplies. The community college in which an employee

is enrolled pursuant to the program shall bill the employer

or the employer’s insurer for the employee’s tuition and fees

each semester, or the equivalent, that the employee is enrolled

in the program. The employer or the employer’s insurer shall

also pay for the purchase of supplies required by the employee

to participate in the program, upon receipt of documentation

from the employee detailing the cost of the supplies and the

necessity for purchasing the supplies. Such documentation may

include written course requirements or other documentation from

the community college or the course instructor regarding the

necessity for the purchase of certain supplies.

d. The employer or the employer’s insurer may request a

periodic status report each semester from the community college

documenting the employee’s attendance and participation in

and completion of the education and training program. If an

employee does not meet the attendance requirements of the

community college at which the employee is enrolled or does not

maintain a passing grade in each course in which the employee

is enrolled each semester, or the equivalent, the enployee’s

eligibility for continued participation in the program is

terminated.

€. The community college shall also provide the employer

or the employer’s insurer with documentation detailing that

the receipt of funds by the community college pursuant to this

subsection is for the payment of tuition and fees and the

purchase of required supplies.

£, Beginning on or before December 1, 2018, the department

of workforce development, in cooperation with the depar tment

of education, the insurance division of the department of

commerce, and all community colleges that are participating

in the new career and vocational training and education

program, shall prepare an annual report for submission to the

general assembly that provides information about the status

of the program including but not limited to the utilization
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of and participants in the program, program completion rates,

employment rates after completion of the program and the types

of employment obtained by the program participants, and the

effects of the program on workers’ compensation premium rates.

Sec. 19. Section 85.71, subsection 1, paragraph a, Code
2017, is amended to read as follows:

a. The employer has a place of business in this state and
the employee regularly works at or from that place of business+

Sec. 20. Section 86.26, Code 2017, is amended to read as
follows:
86.26 Judicial review.

1. Judicial review of decisions or orders of the workers’
compensation commissioner may be sought in accordance
with chapter 17A. Notwithstanding chapter 17A, the Iowa
administrative procedure Act, petitions for judicial review
may be filed in the district court of the county in which the
hearing under section 86.17 was held, the workers” compensation
commissioner shall transmit to the reviewing court the original
or a certified copy of the entire record of the contested case
which is the subject of the petition within thirty days after
receiving written notice from the party filing the petition
that a petition for judicial review has been filed, and an
application for stay of agency action during the pendency of
judicial review shall not be filed in the division of workers’
compensation of the department of workforce development
but shall be filed with the district court. Such a review
proceeding shall be accorded priority over other matters
pending before the district court.

2. Notwithstanding section 17A.19, subsection 5, a timely

petition for judicial review filed pursuant to this section

shall stay execution or enforcement of a decision or order of

the workers’ compensation commissioner if the party seeking

judicial review posts a bond securing any compensation awarded

pursuant to the decision or order with the district court

within thirty days of filing the petition, in a reasonable

amount as fixed and approved by the court. Unless either the

party posting the bond files an objection with the court,
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within twenty days from the date that the bond is fixed and

approved by the court, that the amount of the bond is not

reasonable, or the party whose interests are protected by the

bond files an objection with the court, within twenty days from
the date that the amount of the bond is fixed and approved by

the court, that the amount of the bond is not reasonable or

adequate, the amount of the bond shall be deemed reasonable and

adequate. If, upon objection, the district court orders the

amount of the bond posted to be modified, the party seeking

judicial review shall repost the bond in the amount ordered,

within twenty days of the date of the order modifying the bond,

in order to continue the stay of execution or enforcement

of the decision or order of the workers’ compensation

commissioner.
Sec. 21. Section 86.39, Code 2017, is amended to read as
follows:

86.39 Fees — approval.

1. All fees or claims for legal, medical, hospital, and
burial services rendered under this chapter and chapters 85,
85A, 85B, and 87 are subject to the approval of the workers’
compensation commissioner. For gservices rendered in the
district court and appellate courts, the attorney fee is
subject to the approval of a judge of the district court.

2. An attorney shall not recover fees for legal services

based on the amount of compensation voluntarily paid or

agreed to be paid to an employee for temporary or permanent

disability under this chapter, or chapter 85, 85A, 85B, or

87. An attorney shall only recover a fee based on the amount

of compensation that the attorney demonstrates would not have

been paid to the employee but for the efforts of the attorney.

Any disputes over the recovery of attorney fees under this

subsection shall be resolved by the workers’ compensation

commissioner.
Sec. 22, Section 86.42, Code 2017, is amended to read as
follows:

86.42 Judgment by district court on award.

Any party in interest may present a file-stamped copy
of an order or decision of the commissioner, from which a
timely petition for judicial review has not been filed or if
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judicial review has been filed, which has not had execution or
enforcement stayed as provided in section 17A.19, subsection
5, or section 86.26, subsection 2, or an order or decision

of a deputy commissioner from which a timely appeal has not
been taken within the agency and which has become final by
the passage of time as provided by rule and section 17A.15,
or an agreement for settlement approved by the commissioner,
and all papers in connection therewith, to the district court
where judicial review of the agency action may be commenced.
The court shall render a decree or judgment and cause the
clerk to notify the parties. The decree or judgment, in the
absence of a petition for judicial review or if judicial review
has been commenced, in the absence of a stay of execution

or enforcement of the decision or order of the workers’
compensation commissioner as provided in section 17A.19,

subsection 5, or section 86.26, subsection 2, or in the absence

of an act of any party which prevents a decision of a deputy
workers® compensation commissioner from becoming final, has the
same effect and in all proceedings in relation thereto is the
same as though rendered in a suit duly heard and determined by
the court.

Sec. 23. Section 535.3, subsection 1, Code 2017, is amended
to read as follows:

1. a. Interest shall be allowed on all money due on
judgments and decrees of courts at a rate calculated according

to section 668.13+—except—for—interest duepursuantto—seetien

b, Notwithstanding paragraph “a”, interest due pursuant

to section 85.30 shall accrue from the date each compensation

payment is due at an annual rate equal to the one-year treasury

constant maturity published by the federal reserve in the most

recent H15 report settled as of the date of injury, plus two
percent,

Sec. 24. APPLICABILITY,

1. The sections of this Act amending sections 85,16, 85.18,
85.23, 85.26, 85.33, 85.34, 85.39, 85.71, 86.26, 86.39, and
86.42 apply to injuries occurring on or after the effective
date of this Act.

2. The sections of this Act amending section 85.45 apply to
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commutations for which applications are filed on or after the
effective date of this Act.
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